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NO. 1999-23089 


JOHN DOli I, JOHN DOE Jl, JOHN DOE 111, 
and JANE DOE I, 


ENTEREO, 

VERIFIED. 

IN THE DISTRICT COURT OF 


Plainiiils, 


ROMAN CATHOLIC DIOCESE OF 
GALVESrOxN/HOUSTON, by and Ihrougli 
JOSEPH FIORENZA, TIis Predecessors and 
Successors, as Bishop of the ROM^\N CATHOLIC 
DIOCESE OF GALVESTON/HOUS'l’ON, and 
REVEREND DENNIS PETERSON, 

Defendants. 
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280'*' JUDICIAL Dm I RICT 


PLAINTIFFS^ FIRST AMENDED PETITION 


TO THE HONORABLE COURT: 


John Doe l,*.Iolin Doe 11.'John Doe III anddanc Doc 1, PlainlilTs, file ihis First Amended Petition. 


complaining of Defendants F 


id Dennis Peterson, licrcinailer rcfcrivd to as “Peterson" and the Roman 


Catholic Diocese of Ga^^ton/1 louston, hereinafter referred to as “Diocese", by and through Joseph 

O 

Fiorcnza. his predec^^n and successors, as Bishop of the Roman Catholic Dioce.se oi'Gal veston/I louston. 


and state the foiling: 
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DISCOVERY CONTROL PLAN 


PlaiiililTs allirmativcly plead that they seek monetary relief aggregating more than $50,000. and 
request the Court enter a Discover^' Control Plan and place this ease in Track 111. 

11 . 

PARTIES 

1. PlaintillJohn Doe 1 resides in 1 larris County, Texas. adult male whose identity has 


been made known to Defendants under .separate cover. Plaintiff D^Jivas a minor when the sexual abuse 


and all .sexual exploitation, and other negligent acts alleged he^in began. 


C^: 


2. Plaindlf John Doc 11 resides in Harris Coun^^exas. 1 le is an adult male whose identity has 
been made known to Defendants under separate cover^^^nlilfDoe 11 was a minor when the sexual abuse 
and all sexual exploitation, and other negligent ^^^^legcd herein began. 

3. Plaintill John Doe Ill resides ^^arris County, Texas. lie is an adult male whose identity 
has been made known to Defendants unj^^piiparatc cover. Plaintill'Doe III was a minor when the sexual 
abuse and all sc.\ual exploitation, a^^^cr negligent acts alleged herein began. 

4. PlainiilTJanc DoeTr^sides in Harris County. Te.xas. She is an adult female whose identity 
has been made known to IJc^nJants under separate cover. PlaintilTJanc Doc I was a minor when tlic sexual 
abuse and all sexual ex^^^tion, and other negligent acts alleged herein began. 

5. Def^^nt Dennis Peter.son is a resident of Harris County, Texas, during at least part of the 
wTongfut eondt^eomplained of. Defendant Peterson has appeared and answered us to John Doe I. 

6. Defendant Roman Catholic Dii'tcesc of Galve.ston/Houston, by and through Most Reverend 
Jo.seph Fiorenza, his predcce.s.sors and successors, is an unincorporated religious a.s.sociation. Defendant 
Di(xre.se has appeared and answered as to John Doe I. 
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VKN1:F AM) JURISDICTION 


Venue is proper in Harris Counly pursuant to § 15.001 eiseq. of the Texas Civil Praeliec & Remedies 
Code because all or part of the cause of action accrued in Harris Counly, Texas. 

Jurisdiction is pmper because tlic amount in controversy exceeds the minmtei jurisdictional limits 


of this Court. 


'( 7 ^ 


IV. 


FACTUAL HACKCROUNR^ 


JOII.N DOE II, HI, AND .lAl^llOE 1 

1. PlaintiiTs John Doc 11, John Doc 111 and Jap^§be I were raised de\out Catholics and with 

It 


their family were active in a Catholic Church in 1 larri^ounty, 'Texas. During their voulh. Plaintiffs 
regularly celebrated weekly mass and received U|e(^y saeramcnls through the Roman Catholic Church. 
During much of their youth. Defendant Pcters^^^dministcrcd these sacraments to Plaintiffs. PlainlilTs and 
their parents had been taught to believe m^d to rely on the teachings of the Catholic Church. PlainlilVs 
developed great admiration, trust, re(fe^ee, respect and obedience to the Catholic Churcli and to its priests. 


2. At all limes ina^rial herein, Delendant Peterson was under the retention, direel supervision, 
employ, agency and coli^rl of Defendant Diocese. 

3. Def^mnt Peterson used his position and intlucnce as a priest and deacon to gain access to, 
manipulate, ahtj^ontrol John Doe 11, John Doe 111 and Jane Doe I. Delendant Peterson befriended the 
Plaintifis as well as their parents and "grx^omed*’ the PlainlilTs for his sexual and drug related encounters 
with them. 
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4. Ddcndant Peterson on a eonsisicnt basis supplied Plaintiffs with beer, hard aleohol, Valiiiin, 

and other illegal substonees. Defendant Peterson highly cneouraged the PlaintilTs to consume these 
substances, and Defendant Peterson consumed these substances in the presence of the minor Plaintiffs. 
Defendant Peterson often olfered the.se substances shortly before a sexual encounter would occur. 


0 . 


HetwTcen approximately 1973 and 1989 Dclcndanl Peterson sexiialb^olested Plaintills John 


(C^ 




Doc 11, John Doe 111 and Jujie Doe I during his parish assignments at both ^|lenedict and Sacred Heart. 
This abuse occurred in a multitude of locations including but not limitcd|^e church property, the church 
rectories, and on trips with Defendant Peterson. 


6. Following many incidents of abuse. Plaintiffs confe.ssion with Defendant Peterson, 

who absolved PlaintilVs of any sin involving these sexual ^j^mtics. 

7. Prior to this suit being Alcd, the Defcnda^^ioccse had been informed bv sources, including 
but not limited to its employees, ol Defendant I’t^te^n's sexual abuse. y\dditionally. Plaintiffs informed 
other priests in the diocese during the tim^iat tliis substance cand sexual abuse was occurring with 
Defendant Peterson about the abuse and advised that the problems would be resolved. 

JOHN DOE 1 


8. In approxiniatcl>^^^^3. Plaintiff John Doc 1 and his family were active members of St. 
Bernadette Caihol ic ChurdHpl larris County, 'f exas. PlaintilT John Doc I, a minor, became involved in the 
Scouting program spoi^^^ by the Catholic Committee on Scouting. During this time PlaintilfJohn Doe 
I was repeatedlv .sternly molested by David Hoop, a lav leader of this Scouting program. Subsequently, 
Plainlitf JohnTl^ Ts behavior changed and his family was encouraged to take him to Defendant Peterson 
for counseling. 
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■ 9. At all times material herein. Defendant Peterson was and continues to be a Roman Catholic 


Priest ordained by Defendant Diocese. At all times material herein. Delendant Peterson remained under the 
retention, direct super\ ision, employ, agency and control of Defendant Diocese. 

10. Til approximately 1987, Defendant Peterson was assigned as pastor of St. Ann's Catholic 
Church. In lliat year, PlaintilT John Doc I's parents took him to Defendant Peterst^br counseling after the 




sexual abuse by David Hoop, the scout leader and a member of his home St. Bernadette Parish. 

During this period of time. Defendant Peterson used his position, intlucn^^pid access as a priest to sexually 


molest Plaintiff John Doe 1. This sc.\ual contact frequently occip^^fter Defendant Peterson gave the 
minor Plaintilf John Doc 1 alcohol and/or drugs. 


11. In approximately 1988, Defendant Petersoi^^^S transferred to St. Francis Cabrini Catholic 
Church in Houston, 'fexas, and while serv'ing as pastor^^^. iTancis Cabrini Catholic Church in Houston, 
Texas, Defendant Peterson continued to sexuallj^^hfi^st John Doe I. Defendant Peterson also continued to 
supply him with alcohol and/or drugs, from i^^oximalcly 1987 through 1997. 

12. Plainii ft'John Doe 1 was rai^ in a devout Roman Catholic famiIv and regularly celebrated 
weekly mass and reeeived the holy (^^ments through the Roman Catholic Chureh. During much of his 
youth. Defendant Peterson admml^red these sacraments to PlaintilT John Doe T. Plaintilf John Doe T and 


his family had been taught tb^lievc in and to rely on the teachings of the Catholic Church. Plaintilf John 


Doe 1 developed great ^mation, trust, reverence, respect and obedience to Defendant Peterson and the 
Catholic Diocese. (fi^Tlowing manv incidents of abuse, Plaintilf John Doe 1 attended cimfession with 
Defendant Pet^^n, who absolved Plaintilf John Doe I of any sin involving these sexual activities. 
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CyVUSKS OF ACTION ACAINST DEFENDANT 
ROMAN CATHOLIC DIOCESE OF GAI.VF.STON/HOi:STON 

1. At all times material herein from 1973 to present Defendant Peterson was engaged as a 
deacon or employed as a parish priest by Defendant Diocese and was under Defendant Diocese's direct 

supervision and control when he gave the minor PlaintilYs alcohol and drugs, sexually exploited and 

6 " 

abused them. Both as a deacon and as an ordained priest. Defendant Petersim aded upon delegated authority 
of the Roman Catholic Diocese and as an agent for the Bishop of thc^;^ioccse. Defendant Peterson came 
to know PlaintilTs and gained access to them because of his stat^p^a Roman Catholic deacon or priest. 
Defendant Peterson engaged in this wrongful conduct while i^^coursc and scope of his employment with 
Defendant Diocese, 'i'hercforc. Defendant Diocese is lia^^^the wrongful conduct of Defendant Peterson. 
Plaintiffs therefore plead Respondeat Superior, agei^^^pparent agency and auenev by estoppel. 

rF 

2. Defendant Diocese negligently scl^ted. hired and/or continued the employment of 1 )efendant 


Peterson in a position of trust, conlldence aiid IMliority in direct contact with minors when it knew or should 




have known of his dangerous .sexual p^^sities. 


3. 


Defendant Diocese\ rated to warn Plaintiffs or their families of Defendant Peterson's 


dangerous sexual propensitk 


irds minors. 


4. Defcndan|^ocese failed to provide reasonable supervision of Defendant Peterson. 

5. Defoi^^W Diocese failed to provide proper training of Defendant Peterson. 

6. ^^^ndant Diocese, as a religious organization, is granted special pri vi leges and i mm unities 
by society and is in a special fiduciary relationship with Plaintiffs. Defendant Diocese ow'ed the minor 
PlaintilTs the highest duty of trust and eonndence and is required to act in minor Plaintiffs' best interests. 
Defendant Diocese knowingly violated that relationsliip. Defendant Diocese knowingly breached the minor 
PlaintilTs' tmst when Defendant Diocese failed to act with the highest degree of trust and eonfldence to 
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protect the minor IMaimiffs from Defendant Peterson, ’lliis knowing breach of ildiiciary duty proximately 
caused injury to PlaintilTs. 

7. Defendant Diocese also knowingly participated in the breach of fiduciary'duty committed by 
Defendant Peterson as to Plaintiffs, and such knowing conduct proximately caused PlaintilTs’ injuries. 

8. Defendant Diocese was under a duty to disclose the extent of the plcj^lem of sexual abuse of 


(C? 




children by Roman Catholic clergy and the severe psychological problems th^^ould result from such abuse 
if not properly treated. Instead Defendant Diocese fraudulently cot^^^ed this information allowing 
Defendant Pctcrsi>ii access to children for his own sexual gratillcati 


0 . 


Defcndaiil Dioce.se also committed fraud by ^^representation that proximately caused 




PlaintilTs* damages, 'fhese misrepresentations included, w-i^^^ limitation, a promise of future performance 

with an intent not to perform as promised, i'lic Defcnda«^^ocese committed fraud w hen it represented that 

. ^ 

Defendant Peterson was a sexually safe, celibate pp^Hvhen it knew or should have known of his pedophilic 
tendencies. 

10. Defendant Diocese at thi^^^e and on the occasions in question acted with heedless and 
reckless disregard olThe safety' of Pl^^ts, which disregard was the result of conscious indilTerence to the 
rights, welfare and safety of Plaj^^s in violation of the law's of the State of 1 exas. 

11. Plaintiffs allcm^at Defendant Diocese and others unknown to PlaintilTs. acting in concert. 

X 

engaged in a plan of lo cover up the incidents of priests' sexual abu.se of minors and prevent 
disclosure, prosccu^n and civil litigation including, but not limited to, denial of abu.se, spi^Iiation of 
evidence, reassignment of abusive priests, religious duress and coercion, failure to seek out and assist 
victims, breach of trust and confidence. 

12. PlaintilTs allege that Defendant Diocese has acted i n concert to fraudulently conceal the extent 
and nature of priests' .sexual abuse and tlie hamiful elTects of such abuse. 
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'13. PlainliHs allege tliat tlic actions of Defendants have intlicted emotional Jistre.ss upon 
PlaintilVs. 

14. PlaintiiTs assert tliat the Roman Catholic Diocese of Galveston/1 loiiston is liable for acts 
and/or omissions pursuant to the Restatement (Second) of Torts, Section 3021), under the legal doctrine of 
negligent assumption of risk of intentional or criminal conduct. 


An act or an omission may be negligent if the actor realizes or^^uld realize 
that it involves an unreasonable risk of harm to another thr^^i^the conduct 
of the other or a third person which is intended to causa]^^, even though 
such conduct is criminal. 


Restatement (Second) of Torts, Section 3021). 


15. Defendant Diocese realized or should havc^j^^i/ed that Defendant Peterson posed an 


unreasonable risk of harm to minors, ineluding Plaintif^^ 


16. Plaintiffs assert that the Roman Cat 



Dioeese of Galveston/Houston is liable for aets 


and/or omissions pursuant to the Restatement iSe^nd) efforts. Section 311, under the legal doctrine of 


negligent niisrepresentatii)n involving risk^^iysical harm. 


. . . , 

(1) One who negligently false information to another is subject to liability for 
physical harm cau.se#^action taken by the other in reasonable ivlioncc upon such 
information, where^siich harm results 

(a) to the oth^OT 

(b) to su^ persons as the actor should c.\pect to be put in peril by 
the taken. 


( 2 ) 


Restatement (Se^)nd) of Torts, Section 311. 

17. PlainlilTs assert that the Roman Catholic Dioce.se of Galvcston/I louston is liable for acts 
and/or omissions pursuant to the Restatement (Second) of Torts. Section 317, under the legal doctrine that 


Such nc^^nce may consist of failure to exercise reasonable care 

(a) (^^^ascertaining the accuracy of the information, or 

(b) (f^in the manner in which it is communicated. 
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.imposes a duly upon employers lo exercise reasonable care in controlling employees lo prevent them from 
intentionally harming others when: 


a) the ser\'ant 

(i) is upon the premises in possession of the master or upon which the ser\'ant is 
privileged lo enter only as his servant, or 

(ii) is using a chattel of the master and 

b) the master 

(i)knows or has reason to know that he ha^^^bility to control his scr\'anl, and 
(i i )knows or should know of the iieeessit]^^^ opportunity for exercising such control. 
Restatement (Second) of Torts Section 317 at 125 (1965)., 

c 

18. Plaintiffs also assert that the Defcndan|g^^h6uld not be permitted to raise a statutory bar to 
their claims due to PlaintilTs hereby pleading cc^^^^e estoppel, the discoverv' rule, and a legal disability, 
all of which lolled the application of the statu^^f'limitations. Plaintiffs, to a reasonable medical certainty, 
were emotionally disabled to assert their(^pins against the Defendants until now. 

19. Dcfendanl Diocese's to a.sccrtain and apprise Plainlifls and their fanii lies of I )elendant 

Peterson's sexually predatory' and the Defendant Diocese's representation that Defendant Peterson 


was not .sexually dangerous^to^iinors placed PlaintilTs in danger and peril. 


20. Defendph^re also liable to Plaintiffs for the infliction of emotional distress as a result of 
their own acts. 

21. ^^Pj^inlilTs assert that all entities and individuals who are named as Defendants are liable for 
acts and/or omissions pursuant to the Restatement (Second) of Torts, Section 876, under the legal doctrine 
of concert of action, as joint venturers, as agents of these entities, under which theories Plaintitl's .seek 
damages from all Defendants jointly and severally. 
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CAUSE OF ACTION ACiAlNST DEFENDANT DENNIS PKTKKSON 


1. ndcndant Peterson is a Roman Catholic priest. He had taken a variety of priestly vows, 
including vow's of chastity and celibacy. Notwithstanding these vows, while a deacon and priest. Defendant 
JVterson repeatedly sexually abused PlaintifTs at his various pari.sh assignments^^ 

2. De I eiidani Peterson knew of his own dangerous sexual prop^^^s tow'ard minor children. 

3. Defendant Peterson has sexually molested or ailempie4(^sexually molest Plaintills on 

numerous occasions from 1973 to 1997. ^ 


4. Defendant Peterson made sexual contact with Plam^ns and thereby assaulted them when he 


knew or sliould have reasonably believed that such contactprovocative and/or olleiisivc to them. 

5. IXHendanl Peterson's sexual abuse resulie^^ the in 11 iciioii of emotional distress on PlainiilTs 
when he engaged in sexual conduct with them. 

.O' 

6. Delendant Peterson violated S&Uons 21.11,22.011,22.041 and 43.25 of the Texas Penal 
Code when he engaged in the above de:^pied sexual conduct with Plaintiffs. Such condition in tliesc 
criminal statutes constitute negligc^^er se. 

7. Delendant Peter^^^rovided alcoholic beverages to PlaintilTs when they were minors in 

violation of Section 106.06 Texas Alcoholic Beverage Code. Such violation of this statute constitutes 

negligence per .sv. 

8. Defe^ani Peterson maintained himself in a position of trust, con lldence and authority as a 
deacon and/or^^sh priest for Plainiillls and negligently used tins trust, confidence and authority to sexually 
abuse PlaintilTs. 

9. Def endaiil Peterson knowingly breached this lldiiciary' lelationship when he sexually violated 
PlaintilTs which proximatcly caused damages to PlaintilTs. 
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10. Defendant Peterson at the time and on the occasions in question acted with heedless and 
reckless disregard of the safety of Plaintiffs, which disregard was the result of conscious indilfeaMice to the 
rights, welfare and safety of Plaintilfs in violation of the laws of the State of Texas. 

VII. 




CLAIMS OF CONSPIR.VCY 

1. All Defendants herein and parlies outside the Church en^^d^into a civil conspiracy, 
accompanied by a meeting of the minds regarding concerted action, the pifmses of which were to suppress 
and minimize public knowledge of the widespread sexual abuse of^^ors by Catholic Priests and to take 


a uniform position and approach to the handling of reports of d^^e. 'Hiis unih^m position and approach 


was designed to a\'oid prosecution of clergy oftenders, preve^^r minimize claims for damages, avoid public 
exposure of the sexual abuse of children by Catholic protect the reputation of the Catholic Church 

from scandal and thus ensure the continued finan^^contributions ot the Catholic laity. 'I'his conspiracy 
included spoliation of evidence. 

2. This conspiracy and cqn^^ of action was carried out by Defendants to conceal and 
fraudulently conceal the fact that De^^^tshave committed acts of negligence, gmss negligence, fraud and 
breach of liduciarv duty and engaged in concerted action to commit acts of negligence, gmss 
negligence, fraud and bre^U:^fiduciary duly. 

3. In the of this conspiracy and concert of action. Defendant Dioee.se would have 

responded to repea(^^notice of the abu.se of children by Roman Catholic Priests and issued general and 
specific w'arnihg^o the laity. Had a proper w'aniing been issued. Defendant Peterson would never have had 
unsuperv'i.sed acce.s.s to Plaintiffs and other minors and this .sexual abuse and exploitation and other negligent 
acts would never have occurred. Thus, Defendants' actions in furtherance of this con.spiraey arc a proximate 
cause of the injury and damages herein. 
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4. DefenJanis engaged in a conspiracy to conceal the sexual abuse of mi tiers, by oilier Priests, 

including Priests of the Galveslon/Houston Diocese. Defendants advanced the purposes of this conspiracy 
by failing to study, to disclose and to warn of the dangers of child sexual abuse by Catholic Priests despite 
notice and knowledge of the risk dating back many decades, and by failing to promulgate proper screening 
policies to identify potential sex abusers before Jbr admission to the Seminary for supervision of its 


priests. 

5. Plaintilf al leges that oJTicials of Defendant Diocese, with^^^rs as plead herein, engaged in 

a conspiracy to avoid the prosecution of Defendant Peterson and to^j^fcr up the sexual abuse of minors by 
Delendant Peterson, and many others. Ilie purpose of this cons^^cy was to prevent criminal prosecution, 
avoid adverse publicity, prevent claims for damages by the^&crous minor victims, and to avoid expo.sure 


of this conspiracy to conceal the elaims arising from^Verinics of the.se Priests ordained by Defendant 
Diocese. Further, ollleials of the Defendant in furtherance of the overall conspiracy alleged, 

engaged in alFirmative acts to conceal the e.\i^^ncc of this conspiracy. I'lirther. this conspiracy concealed 
acts of fraud, breach of llduciary duty, n^j^^ence, and gross negligence. 

VIIJ. 


/g^ i>.\.MAr,KS rOK PLAINTIFFS 

1. Asa result conduct and incidents described herein. Plainlil Is have incurred medical 

X 

counseling and psychiab^^xpenses in the past which were reasonable and necessary and, in all reasonable 
probability, such e^^^ses will continue in tlic future. 

2. ^^^intiiVs have experienced .severe psychological pain and sulTering in the past and. in all 
reasonable probability, will sustain .severe psychological pain and suffering in the future us a result of their 
psychological injuries. 
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3. PlaintifTs have sullered menial anguish in the past and, in all reasonable probability, will 
sustain mental anguish in the future. 

4. IMaintiiTs have sufTered many other damages including loss of faith in God, and in all 
reasonable probability their social and professional adjustment in the future will be adversely impacted. 

5. PlaintilTs have sullcred a diminished wage earning capacity in thep^ and, in al 1 reasonable 


probability, will sufTcr loss of earning capacity in the future. 

6. Asa result of the above, Plainti Hs seeks damages i n exce^^^the Jurisdictional 1 iniits of the 


Court. 


7. PlaintilTs also seeks punitive and exemplary d^ages in order to punish and deter the 




outrageous conduct taken in heedless and reckless disregt^^or the safely of PlaintilTs and us a result of 


Defendants' conscious indilTerence to the rights, wclfam^d safclv of PlaintilTs in violation of the laws of 

# ■ 

the Stale ol Texas. 


IX. 




Pursuant to Rule 194, Texas Ru^^>f Civil Procedure, Defendants are requested to disclose to 
Plainti IT John Doe 11, John Doe lll(^^^ane Doe 1 within thirty (30) days of service of this request, the 
information or material described^Jlule 194.2 to be produced at The Law Olfiecs of Windle 'Turley, P.C., 
1000 University 'Tower, 644oJi. Central lixpressway, Dallas, 'Texas 75206. during normal business hours. 

X. 


PRAYKK 

PlainliU^ercin claim interest in accordance with Texas Finance Code §304.001 ct scq. and any 
oilier applicable law'. 

For these reasons. Plaintiffs pray that Defendants be scr\'cd and cited to appear and answer herein 
and upon final hearing of this cause, that PlaintilTs have judgment against Defendants, jointly and severally. 
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pro-judgment and post-Judgnient inlercsl lor damages described herein, for cost ofsuit, interest as allowable 
by law and for such other relief to which PlaintiiTs may be Justly entitled. 

Respectfully submitted, 

LAW OFFICES OF WINDLE TURLEY, P.C. 



Turley 

State Bar No. 20304000 / 

Lori Watson 
State Bar No. 00791889 
6440 North Central Expr^^way 
1000 University Towcf 
Dallas, Texas 75206 
1 elephone No. 2l^'i^-4025 
Telccopicr No. 2iTO61 -5802 




A'lTORN 



OR PLAINTIFFS 


CEI^FICATE OF SKRVICK 

I hereby certify that a true ah^^rreet copy of the foregoing was provided to all counsel of record 
via certified mail, return receipt reqm^sted, on this the AJL day ol* July, 1999. 




Mr. Joel E. Baird 
Vinson &. Elkins, L.L.P. 
1001 Fannin, Suite 2300 
Houston, TX 77002-6 



Mr. David M. Feldman 
Feldman & Rogers. L.L.P. 
5718 Westheimer, Suite 1200 
Houston, TX 77057 




Lori A. Watson 
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BASIC BOOKKEbPlNG 


TIS 4r3 3789 


An iDAVir OF JOB V 
STATE OF TEX4$ f 

COUNTY OF HARRIS « 

BEl-ORE ME. the undersigned euthority, penonallyappeered John Hinn^ 


ifoim 


to be the person whoee iwne is iubicr-.bed to thh mstrument end Kkiu-Aledg^^l^ that he 
encu'ed senne for the puipom iiid conridenton tlcnin eaprased ueth. John 



Harmon states that the fo^owng is based on his personal knowScdge an^l^e arid conect: 

My name ia John Hannon. I imover IB years of age, am ^;ent m testi^ lo the 
matten stated m thia afF^vit 


1 have personal knowled^ of the facta stated in tics I 
tnaiteri set forth axe :n:e and correct 


3. I am the John Doe 1 Pbiiit:5i!i cause numbe 




end an of the foeii end 


CB9. 


Father Dennu l^teison peifonned a smuiI icii on me viithout nw corBein 1 

(lid iwl understand or appreciate the abv^s^tiire or the raiulting damages of These acts 
to ma As a resu!t of the hannfol eil^^^he sexual acts and drugs and alcohol that 
DiiJiis Petenon 9 ve me. which pt^U^lad the us of harder drugs, T was uiuble to come 
brwanl and puisue 07 Icgil nghtvagKnst Dennis Peterson and the Diocese at an cad:er 
dan. . ^ 

Prior m Deimis Rtterson o^nrung sexual acts on ma 1 mformed him that David Hoop 
had uxuil contact with mi^a nanor withor^t my conaenl. To rr^ knouiedge Peterson 
never lepotic J this a^' authonxi. I was naw contacted by 1191 jihoriiiei 

regardmg David Peteraon in tua depoutiori rafaaed to anawer aiiy q-oestion 

related to me inc^^when ho met me. 

In apprommu^ Ian February/Mrly March 1999 iha Houston Police department, as pan of 
their crimin^mstigation into sexual abiue attciptioni of Dennis Peterson inatnicied me 
ID call Demi^itarsp. and ncoid the cenvanation. I caCed Dennis Pitv»n end left a 
meeMM W he returned my caO. M whch time I lo!d Dennis PetcfBOii tlait I needed nr 
ipcih^^ him reipniing the sxual acts that he perfomacd on me. Demtis Peterson's 
^nw to me viris*'Why do ivu went to talk to nc rinul that^" Thu cnmerMtion ««» 

1 and was tumed over to the Houston Police, wifo was on the other phor.a 

(toihiiconvenationalthetiine. At no tune, during thtiosnveriition. dU Dennis 
^^;^r^teson ever deny having perfonned sckubI acts on me. 






M nn - w-ea at: it pm 


BASIC BOOKKEEPING 


Tia 4 T 3 STSS 


p.az 


The bUoaing letioRi ind itttenientt irndf by Demi Pennon on mny oGaiitone, etarring 
IB approidimrBly IMS and ihnughout the yctn, Hwt fluran m .Ty not coming Sanvird 
eariier to sue Dennis Peterson for hn ibuie of me. 

t)DeiBils PiiciuQ fold me thni I uu not to lel in>ont ibuui the dm^ 
tint he V 4 s giving me; or about the eexual acts that he perftmiad on 

bjPetinon also told i» that no ona ihould take my word over his^^hil, :f I did 
tell eomeone about hia abuH of ne. 

E)Paterx]n poiniedi)- ditpji)ed las gum to me, uflan uheii ab^^ns occiring. I 
Iww that Pefenor. wu a oonitable, and that the ffim powerKiI and that 

he dwayi carried them with him at all rimei He made he would not 

hesiuto to use U* guns. 1 was very intinadated by use and posseitionof 

these gUM in my pieeenee 

raprafemad tha auihonh of 


d)I belicvad the; Demis Petenoa as a ca’JioLe i 
the catholic church and the will of Cod. 

eJDeiBUS PMerian had nc conftss to himr^^ingill Klkins between tc and 
n^ielf He abwKxd me of ^ *ma 8 CMdt»^wlween he and I. He at that pomi 
nrnde me believe that anything that li^osnfeiied to did not need to be revealed 
to arot>na else; that God had ‘akenM ^it through tha eonfesrion " 


FURTHER. AFFIANT S>^|HNOT. 

_ Jlpfvv* f.Whsn!t 7 -- 

mliannon 

SUDSCRiaeD !^RN to before me, a notary public on thie day of 






Sure ofTtus 


My C^^wioii Expiiea: 

iLe.-.A2r^ _ 


/d/Ui. 

Printed Name of Notary 

"gar I 
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HOUSTON, and REVEREND DENNIS § 
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)TII JUDICIAL DISTRICT 




DEFENDANT’S MOTION FOR Sl^MARY JUDGMENT 





TO THE HONOILABLE JUDGE OF SAID C( 

o 

COMES NOW the DIOCESE O^^LVESTON-HOUSTON, by and through JOSEPH 
FIOIHiNZA, His Predecessors and Si^essors, as Bishop of the DIOCESE OF GALVESTON- 
I lOUS'fON (hcrcinaRer the "I)ioc(^^^, Defendant in the above-numbered cause and files its Motion 
for Summary Judgment purs^^o Texas Rules of Civil Procedure 166a (c) and 166a (i). Tliis 
Motion is based on the ple^^gs and discover^' on file with this Court and the entirety of each of the 


items contained intheA^endix ofExhibits filed contemporaneously with this Motion, upon which 


the moving Dcfc^^mts intend to rely either as filed summai>'judgment evidence pursuant to Tex. 
R. Civ. P. l^^(c), or as unfiled summary Judgment evidence pursuant to Tex. R. Civ. P. 166a(d), 
as appli^i^e per each Exhibit, llie entire Appendix ofExhibits is incorporated in this Motion by 
reference as a part of this Motion.’ In support of this Motion, the Diocese would show' this 
Honorable Court as follows: 


' 'Hie depositions in tlie Appendix ofExhibits are cited in this Motion by c.xhibit number (Ex. 
_) and the page/line of the rclcvant testimony (_/_J. 



INFRODUCTION 


PlainlifTs iilcd this suit on May 3,1999, based on acts of misconduct^ by Defendant Peterson 
that they claim occurred when they were teenagers.^ Plaintiffs arc now 42,41,35, and 27 years old. 
I hree of the PlainlilTs sue for acts tliat occurred as long ago as the 1970s. O^^acs for misconduct 

ci/ 

that occurred in the early 1990's and one act that occurred in 1997, but than (wo years before 
this ease was filed. All of these claims ore unquestionably barrcc^^the statute of limitations. 
There ore no exceptions that apply to save their claims from thi^ir. The statute of limitations is 
designed to prevent precisely the type of misuse of the judic^^yslcm that PJaintiffs are attempting 
in this ease. Indeed, last fall a Harris County Grand^^^refused to issue an indictment against 
Defendant Peterson based on the very same acts as^j^ntiffs allege here. 


SUMMAl 



RELEVANT DATES 


Because these alleged bad a^^y Defendant Peterson occurred so long ago, none of the 


Plainli Ifs are able to provide pro^^^ales when any of tlic alleged acts occurred.'* At best. Plaintiffs 
were only able to provide a of years the act may have occurred, or an estimate of tlicir age at 


£1 


^Thc^pccsc vigorously disputes PlaintilTs' contention that I’clcrson engaged in wrongful 
conduct \^^Maintiffs. However, rather than clutter this Motion with words like “alleged” in 
rcfercnc%:^ these contentions, the Diocese refers to (hem simply as ‘"conduct,” ‘"acts," or the like. 
By not including “alleged” the Diocese in no way concedes that Plaintiffs contentions are true. 

^Plaintiffs John Doe I and John Doc II also claim that some acts of misconduct occurred 
during their 20's. 

'*For example, when Jane Doe’s conflicting testimony on dates was pointed out to her, she 
said “Well, you’re asking dates and a same time. How am I supposed to recollect all that right here? 
I don't have anything to sit here and calculate.” l£x. 4 at 172/6 - 172/15. 



the time.* However, even if the outside of PlaintilTs* ranges arc used, all of their elainis arc still 
barred by limitations. 

Jane Doc testified that each of Peterson’s acts occurred between 1973 and 1976 when she 
was 16-19 years old.® 

John Doc 111 testified that the single act of sexual misconduct he aK^cs occurred when 

CJ 

Peterson was asked by John Doe Ill's parents to slay the night at their hoiM when John Doe 111 was 
12 years old (i.e. 1976).^ All of the other inappropriate acts John claims (such as Defendant 

Peterson giving him “wedgies” and letting him drink alcohol) a^edly took place when John Doc 
Ill w'as 16 or 17 years old, i.e. 1980 or 1981.* 


John Doe II claims that Peterson’s misconduct l^^ra him occurred during two separate lime 
frames. 'ITie first lime frame was between 1974 when he 15-17 years old.’ The second 

time frame was between 1988 and either 199^^^991, when he was 30-33 years oId.'° 


John Doc 1 testified that the first 



c ever saw Defendant Peterson was on one occasion 


in 1988 (15 years old) when Dcfendmi^elcrson met with him at John Doe 1 father’s request to talk 


(C^ 


to John Doc 1 about David Ho^|^nian who had been sexually molesting John Doe I for several 

Cj . 

years." John Doc 1 claims thotAvhile his father was waiting outside the room. Defendant Peterson 






’Statutes ofil^iifations were designed to prevent the impairment of the search for truth by 
relying on time-fi^lj memories such as those in tliis case. 


‘E.x. 4^1/19 - 31/24; 50/7 - 50/9; 53/25 - 54/5; 68/4 - 68/18; 170/7 - 172/15; 166/4 - 


168/23. 


3 at 21/5-21/23. 

‘E.X. 3 at 27/17-30/17. 

"Ex. 2 at 60/7 - 60/25; 152/11 - 153/16; 155/14- 155/19; and 177/6-177/17. 
'‘'Ex.2at 301/11 -302/13; 306/21 -307/1. 

"Rx. 1 at 59/21 - 60/2 and 62/3 - 63/3. 
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asked him if he '\\’a.s okay down there" and patted him between the legs (through his pants).*' John 
Doe I did not sec Peterson again until several years later, sometime in the early 1990s, w'hen John 
Doe I was at least 18 years old.*^ He claims that Peterson engaged in acts of misconduct from the 
early 1990s though the fall of 1995.*“* John Doe I moved to Seattle, Washington in late 1995. ITic 


next lime John Doe 1 saw Peterson was in March 1997, when he claims the<l£^k:t occurred.*^ 

HI. 

SUMMARY JUDGMENT ST.\NDA] 

A defendant is entitled to summary judgment when it (f^i^ves as a matter of law one or 


mure essential elements uf the plaintifTs cause of actiun. Siegler, Inc. v. Perer, 819 S.W.2d 

470,471 (Tex. 1991). Summary'judgment is also prop^e^^a defendant when it establishes one or 


more of its alfirmativc defenses as a matter of 1^^ Montgomery i*. Kennedy, 669 S. W.2d 309, 
310-311 (Tex. 1984). Summary judgment fo^^^endant is also proper when tlie plainti IT has “no 

'a claim or an issue on which the plainti iTw'ould have 


evidence" of one or more essential elemi 



the burden of proof at trial. Tex. R. Ciw P. 166a (i). 




Once a defendant produee^tUcient evidence to demonstrate its right to summary'judgment. 


the plaintiff must set forth smuicient competent evidence to raise a fact issue to avoid a summary 


judgment. "Moore" Inc. v. Phillips Petroleum Co., 492 S.W.2d 934,936-37 (Tex. 1972). 


PIcadi ngs do not ep^tutc summary judgment evidence. KPMG Peat Marwick v. Harrison Cown(i' 


Housing, 981 




.2d 746, 749-50 (Tex. 1999). 


'm 1 at 67/23-68/24. 

‘^John Doe I was bom on December 2,1972. Ex. 1 at 5/3-5/5. 

'"Ex. 1 al444/20-445/12;511/16-511/20;512/21-513/25;519/14-519/23 
'•'Ex. 1 at 428/20-429/2 
'"Ex. 1 at 29/20-30/3. 
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PLAINTIFFS’ CLAIMS ARE TIME RARRED 


A. 


The Applicable Statute of Limitations 

Hie Texas Supreme Court has explained die piupose of the statute of limitations: 


Limitations statutes afford plaintiffs what the legislature deems a reassemble time to 
present their claims and protect defendants and die courts from ha^Mlo deal with 
cases in which the search for truth may be seriously impaired by th^oss of evidenee, 
whether by death or disappearance of witnesses, fading mcmorim^isappearance of 
documents or otherwise. The purpose of a statute of limitatiom^ to establish a point 
of repose and to terminate stale elaims. 


S. K V. /{.K, 933 S.W.2d 1,3 (Tex. 1996) (citing it/wrrav i'. S^^acinio A^^cncy, Inc., 800 S.W.2d 
826, 828 (Tex. 1990)). Hie Court has also recognized t^g^lthough application of the statute of 
limitations may in some instances produce what apf^S^o be a harsh result, that in and of itself is 
not enough to warrant judicial exception to its 

J 

Statutes of limitations are not dircc 



ation: 


I the merits of any legislative assessment of 
the merits of cases in general. T^^^^ ^ meritorious claim might thereby be 

rendered nonasscrtiblc is an un^tunate, occasional by-product of the operation of 
limitations. All statutes of im^ti<}ns provide some time period during which the 
cause of action is asscrtib^e^lowevcr, preclusion of a legal remedy alone is not 
enough to justify a jui^m^exception to the statute. The primai>' puiposc of 
limitations, to prcvcnfhMation of stale or fraudulent claims, must be kept in mind. 



Id. at 6 (sexual abuse cas^m^^ repressed memory barrad by limitations where victim did not 
file suit within two of majority). 



All of Plaintills* claims against the Dioccsc arc ncgligcncc-bascd personal injury claims.'^ 
Section 16.003 of the Texas Civil Practice and Remedies Code provides that a suit for personal 
injuries must be filed within two years of the date a cause of action accrues. Tex. Civ. Prac. & Rem. 
Code § 16.003 (Vernon Supp. 2000 ). As a general rule, a cause of action accrucs^'hcn a wTongful 
act causes some legal injury, even if the fact of injury is not discovered untR^^r, and even if all 

a 

resulting damages have not yet occurred.” S. V. v. R. V., S.W.2d at 3. In abs|^ eases, under the “legal 
injury rule,” the cause of action accrues on the date the alleged act ^^use occurred. Id. at 8. 

When the injured party is a minor, limitations is tolled (i^^g the period of minority. Tex. 


Civ. Prac. &. Rem. Code §16.001 (Vernon Supp. 2000 ) claims for injuries suffered during 



minority arc considered to accrue on the minor^s 18lh bir^^^. S. V. i*. R. 933 S.W.2d at 8. Once 


a minor reaches majority, however, they arc trcatc^odilTcrently from any other plaintiff and they 


’’ iTic only exception is Plaintiffs* ch^for “fraud by misrepresentation.” Pis. First Am. Pet. 
at p. 7, ^ 9. 'llic basis for this claim is Ihm^ “Diocese committed fraud when it represented that 
Defendant Peterson was a sexually safd^^^ibatc priest when it knew or should have known of his 
pedophillic tendencies.*’ Pis. First AnCfeet. at p. 7, H 9. The statute of limitations for Iraud is four 
years. Tex. Civ. Prac. & Rem. Cod^S.004(a)(4) (Vernon Supp. 2000). I lowcvcr, lliat limitations 
period does not apply in this ca^^&ause the underlying fraud claim is not viable. The Dioccsc 
made no such representation Ic^^intiffs or anyone else. 'Die only possible basis for this claim is 
that since Peterson is a diocWlan priest, the Dioccsc implicitly made this representation to all 
parishioners. Such a conc^on would be absurd and would be tantamount to the Dioccsc being 
deemed the insurer of(^m|pricsts. it would also be contrary to the law. Only a material 
misrepresentation of jM(as opposed to opinion, judgment, or expectation) is actionable. De Santis 
V. Wackenhut Corp"^^ S.W.2d 29,38 (Tex. App.-Houston [1st Dist.] 1987), aff’d in part, rev'd 
in part on other ^^ids. 793 S.W.2d 670 (Tex. 1990), cert, denied, 498 U.S. 1048 (1991). Furtlicr, 
an action for f^^^annot be based on statements of religious belief. Tilton \\ Marshall, 925 S. W.2d 
672 (Tex. 199® Plaintiffs neither have any evidence of any actionable misrepresentation made by 
the DiocMCw’lainiiffs concerning Peterson, nor can they establish die essential elements of fraud. 
Thus, summary judgment is appropriate for the Diocese on (hat claim. 

Even if this Court applied the four year statute of limitations, it would not impact any claims 
in this ease other Uian diosc that accrued between May 3,1995 and May 13,1999. Only John Doc 1 
has such claims. The Dioccsc could not have committed fraud as to him in those instances because, 
taking Plaintiffs claims as true, John Doe 1 was 25 years old at the lime and based on his prior 
involvement with Peterson already knew of Peterson’s propensities. Therefore, the essential element 
of justified reliance is missing and summary judgment for the Diocese is proper on that claim. 
Finger V. Morris, 468 S.W.2d 572,577 (Tex. Civ. App.-Houston [14th Distj 1991, writ refd n.r.e.). 
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have two years to file suit for personal injury. Hicrefore, persons who suiTcr an injury during their 
minority have until their 20th birthday to lllc suit. 

1). The Statute of Limitations Expired Before Plaintiffs Filed Suit 

1. John Doe I’s elaims are barred by limitations 

John Doe I was bom on December 2, 1972.‘* He is now 27 years wi. He claims that 

& 

Peterson’s acts occurred during three separate time frames: 1) one '"pattin^^ 1988,2) various bad 
acts from the early 1990s until the fall of 1995., and 3) one act in 997. His claims ba.sed on 

the 1988 act must be dismissed because it occurred during his^^ority and he failed to llle suit 
before his 20th birthday, llis claims ba.scd on the acts durin^^^ second time frame, when John Doe 
was 18 years or older, must also be dismissed because^^l^led to file suit within two years of the 
date of each act of misconduct. Similarly, his el^^^based on the March 1997 act must also be 
dismissed because he failed to lllc suit by Ma^^i999.'^ 

2. John Doc IPs claims an^^l^c-barrcd 


John Doc 11 was bom on Octobi^, 1958 and is currently 41 years old.^° He claims are based 


on acts that occurred in two sc|^^te time frames: 1) from 1974-1975, and 2) from 1988 - 1990 or 
1991. Because John Doc ll^^O^a minor when the 1974-1975 acts occurred, he had until his 20th 

'*Hx. 1 at 5/3 

'^Furthci^^, the acts that fall within the second and third time frame all occurred when 
John Doe 1 adult— after several years of no contact at all with Peterson. Sexual contact 

between adigMs not tortious. Taylor v. Texas Dept, of Public Welfare, 549 S.W.2d 422, 424 
(Tcx.Civ,^^^^-l'orl Worth 1977, writ refd n.r.c); Postell v. Texas Dept, of Public Welfare, 549 
S.W.2d^^^, 427 (Tcx.Civ.App—Fort Worth 1977, writ refd n.r.e). Because John Doe I was a 
consenting adult, his claims are not legally actionable. Sedonia Contracting, Inc. v. Ford, Powell 
& Carson, Inc.,995 S.W.2d 192,198 (Tex. Civ. App.-Sany\ntonio 1999, reh. den.); Smith v. Holley, 
827 S.W.2d 433, 437 (Tex. Civ. App-San Antonio 1992, writ den.). liven if his claims were 
actionable, no act or omission of the Diocese could have been the proximate cause of any injury that 
resulted and summary judgment for the Diocese is proper on those claims. Union Pump Co. v. 
Allbritton, 898 S.W.2d 773,776 (Tex. 1995). 


“®Ex. 2 at 4/14-4/18. 
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hinhday to file suit based on those acts, which was October 2,1978. He did not illc suit until July 

22« 1999- almost 21 years too late. Likewise, his claims based on the 1988-1990 or 1991 acts must 

be dismissed because he failed to file suit within two years."* 

3. John Doc Ill’s claims arc barred , 

, 

John Doc 111 was bom on June 8,1964 and is currently 35 years old.^^®h; claims are based 

. o. 

only on acts that occurred when he was a minor. Therefore, he had until h^^Oth birthday to file suit, 
which was June 8,1984. He did not file suit until July 22,1999- years too late. 'ITierefore, 

each of his claims must be dismissed. 


4. 


Jane Doc’.s claims arc barred 




a 


Jane Doc was bom on June 21,1957 and is c^ti^tly 42 years old."’ Each act Jane Doe 






claims occurred took place between 1974 and 197^\mcn she was 17 to 19 years old. For the acts 
that occurred during her minority, Jane D(^^^until her 20th birthday to file suit, which was 
June 21, 1977. For the acts that occurpc^^cn she was an adult, she had two years from the date 


lat occur^^ 

each act of misconduct occurred to ^^^it- i.c., 1978 at the very latest. Because Jane Doc did not 
file suit until July 22,1999- o\^^ycars too late- all of her claims must be dismissed. 






"'In ad^i^, the acts that fall within the second time frame all occurred when John Doc 11 
was an adult-^wer 30 years old. Sexual contact between adults is not tortious. Taylor, 549 S.W.2d 
at 424; S.W.2d at 427. Because John Doe II was a consenting adult, his claims are not 

legally aet^ablc. Sedonia Contraciins, Inc. i*. Ford, Po^y€ll& Carson, Inc., 995 S.\V.2d 192,198 
(Tex. CI^App.-San Antonio 1999, rch. den.); Smith i'. Holley, 827 S.W.2d 433, 437 (Tex. Civ. 
App-San Antonio 1992, writ den.). Even if his claims were actionable, no act or omission of the 
Diocese could have been the proximate cause of any injury that resulted and summary judgment for 
the Diocese is proper on those claims. Union Pump Co. v. Allbritton, 898 S.\V.2d 773, 116 ffex. 
1995). 


“Ex. 3 at 5/15 - 5/18. 
”Ex. 4 at 5/15-5/17. 
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C. There Is No Exceplion to the Application of the Statute of Limitations in this Case 
PlaintiiTs state in their First Amended Petition that the statute of limitations was tolled by 
equitable estoppel, the discovciy rule, or by a legal disability because '’[pjlaintirfs, to a reasonable 
degree of medical certainty, were emotionally disabled to assert their claims against the Defendants 


until now.'* Pis. First Am. Pet. at p.9, tl8. Statements in a pleading ca^^^e considered as 
evidence sufficient to raise a material fact issue to avoid summary judgm^^^FA/G Peat Marwick. 
988 S. W.2d at 749-50. None of these technical exceptions effect the^^tc of 1 imitations bar in this 


case. 


1. Equitable Estoppel Does Not Apply 




Equitable estoppel prevents a defendant from rcl^gun the statute of limitations as a defense 




when the defendant is '"under a duty make a disclos^^t imudulently conceals the existence of the 
cause of action from the party to whom it b^^s." IVright v. Greenbergs 2 S.W.3d 666, 674 
(Tex.App.-Houston [14th Dist.] 1999, b^nlcd). The estoppel ends however, when "the party 


learns of facts or circumstances that w^d lead a reasonably prudent person to inquire and thereby 
discover the concealed cause o^^^n." Id Tlie Texas Supreme Court has specifically noted that 
in sexual abuse cases, fraud^S^concealmcnt is not possible because the alleged victim is aware of 


C5 


the abusive act. See ^ - S.W.2d at 8 (“R. docs not allege fraud or fraudulent concealment, 

nor could she.”), '^bsame is true here: thus, equitable estoppel docs not apply in this ease. 

2. Discover}' Rule Docs Not Apply 

T^^covery rule is another exception to the '"legal injury rule*' that defers accrual of a cause 
of action until the time tliat a plaintiff discovers, or in the exercise of reasonable diligence sliould 
discover, the nature of their injur}'. M at 6. For the discover}' rule to apply, a plaintiff must prove 
that the claim was both 1) inherently undiscoverablc within the limitations period, and 2) objectively 
verifiable. Id In this ca.se, PlaintiiTs cannot establish either prong. It is not possible tliat any of 
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I^laintifTs' claims were inherently undiscovcrable because each of the PlaintilTs were aware of the 
alleged acts at the time they occurred. See Id at 8. 

PlaintilTs also cannot satisfy the “objectively verifiable*' prong of the discovery rule test. 
Examples of evidence that may satisfy this requirement are: a confession by the^uscr, a criminal 
conviction, contemporaneous records or wrillcn statements of the abuser suqh^diarics or letters, 

Cx 

photographs or recordings of the abuse, medical records of the abuset^rson showing physical 
injury, and objective eyewitness testimony. Id at 15. Plaintiffs hav^^uch evidence in this ease. 
In fact, there is evidence to the contrary: a no-bill by a Hams^^inty Grand Jury in the face of 
testimony given by John Doe I and John Doc 11. Should Pl^^ifls submit a report Irom an expert 

o 


in an attempt to establish this prong, the Texas Suprcni^ourt in Robinson made clear that expert 


opinions alone on this topic arc insufficient to ^\ide the objective verification necessary lor 
application of the discovery rule. Robinson \\^^i'er, 550 S.W.2d 18,21 (Tex. 1977). 

The discovery rule is an cxceptit^^c legal injury rule that is to be narrowly construed and 
applied in few eases. S. V. v. R. V., 93^i^V.2d at 23,25. The Diocese has conclusively negated the 

i^iis ease. Therefore, this ease must be dismissed as barred by 


application of the discovery rul 
limitations. 

3. “ Unsound M|n^ Docs Not Affect The Limitations Bar 1 n This Case 

I’hc TcxasJ^il Practice and Remedies Code provides that certain disabilities will loll the 

oCF 

statute of lim^^ns. Tex. Civ. Prac. & Rem. Code § 16.001 (Vernon Supp. 2000). Among them 


is “unsou^iind.” § 16.001 (a) (2). The “unsound mind” tolling provision scr\'es to protect people 
who “are unable to participate in, control, or understand the progression and disposition of a 
lawsuit.” Hargraves w ARMCO Foods. Inc., 894 S.W.2d 546, 548 (Tex. App-Auslin 1995, no 


writ). 
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'Unsound mind'’ is not dcllned in the statute. Under a former codification of the Probate 


Code '^unsound mind" was defined as: '"persons non compose mentis, mentally disabled persons, 
insane persons, and other persons who are mentally incompetent to care for themselves or manage 
their property and financial affairs." Tex. Prob. Code §3(y) (Vernon 1980 & Supp. 1995). In 1995 
this section was repealed and replaced with section (p), which define^Pncapacitatcd" or 

Cj 

^'incapacitated persons'’ as ‘'an adult individual who, because of a phys^alor mental condition is 
substantially unable to provide food, clothing, or shelter for him^^or herself, to care for the 
individual's own physical health, or to manage the indhidual's^^ financial affairs.'’ Generally, 


"insane" persons are synonymous with person of "unsound v. h filler^ 964 S.W.2d 159, 


164 (Tex. App.—Houston [14th Dist.J 1998, no pet.). 


The reported cases where unsound mind hi^^rcn held to constitute a legal disability and toll 
the statute of limitations arc generally based o^^^rescncc of an objective, longstanding cognitive 
injury' or deficit. See Ruiz \\ Conoco, S.W.2d 752,753 ( fcx. 1993) (severe and permanent 


head injury); Cast* v. CBINa-Con, /nc^Sl S.W.2d 32,34 (Tex.App.-Houston [14tli Dist.] 1994, 


(C^ 


no writ) (chemical accident cau^^eutc psychotic injury); Palla v. McDonald, 877 S.W.2d 472,477 
frex-App.- Houston [1st I>i^l994, no writ) (permanent brain damage and blindness); Fclan v. 


^£/OT05,857S.W.2dl 


I (Tex. App.- Corpus Cliristi 1993, WTit denied) (unconscious since dale 


of injury); Tinkle v^^nderson, 730 S.W.2d 163,165 (Tcx.App.“Tylcr 1987, writ ref d n.r.c.) (brain 
damage). 

In^f^^case, in order to avoid summary judgment, it is not enough for Plaintiffs to simply 


raise unsound mind as an issue. See KPAfG Peat Manvick, 988 S.W.2d at 749-50. In their re.sponsc 
to tliis Motion, Plaintiffs must establish by competent summary judgment evidence that there is a 
material fact question that Plaintiffs were rendered legally disabled by unsound mind. Id. 



Il is clear lhat ihc Plainlifis do not satisfy the Probate Code definition, nor do they have any 
cognitive injury or deficit as those found in the reported case law on this issue. PlaintilTs simply arc 
not now and have not in the past been legally disabled due to '‘unsound mind.” They were certainly 
of sulTlcient mind to eontact a lawyer to file this case, to testify in front of a Grand Jury, to give a 
deposition in this case, and to respond to discovery. Since tlic time thes^^ts were allegedly 
committed by Peterson, these PlaintilTs have gotten married, gotten divore^^otten re-married, had 
children, bought or rented houses and apartments, signed legal ^^ments, held jobs, voted, 

provided food and shelter for themselves and their spousc/childreC^red for themselves physieally, 

_ 


and a have done a host of other things that demonstrate IheJ^t of any legal disability. Plaintiffs 


cannot satisfy their burden to raise a material fact issue contraiy'. Tlic "unsound mind” claim 







is clearly one eoncocted by Plaintiffs’ counsel solej^^lhe purpose of attempting to circumvent the 
proper application of the statute of limitation^^^s case. 

WHERHFORE, PREMISES CO^^ERED, tlic Diocese respectfully request the Court 


dismiss this case in its entirety againa IM Diocese and grant it any other such further relief to which 
they may show itself entitled, 



r\ 




Respectfully submitted, 
VINSON & ELKINS L.L.P. 
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Dismissed and Opinion filed November 9,2000. 



ROftLVN CATHOLIC DIOCESE OF GA^ESTON/HOUSTON, BY AND THROUGH 
JOSEPH FIORENZA, HIS PREDE^MsbRS AND SUCCESSORS, AS BISHOP OF 
THE ROMAN CATHOLIC DH^SE OF GALVESTON/HOUSTON, AND 
REVEREND IWNIS PETERSON, Appellees 


On from the 280th District Court 

Harris County, Texas 
rial Court Cause No. 99-23089 




OPINION 


This is an aj^^from a judgment signed March 21,2000. 

On Novera^r 2,2000, appellants filed a motion to dismiss the appeal because the case has 
been settled.^^^^ Tex, R. App. P, 42.1. The motion is granted. 


Accordingly, the appeal is ordered dismissed. 

PER CURIAM 


Judgment rendered and Opinion filed November 9,2000. 
Panel consists of Justices Anderson, Fowler, and Edclman. 
Do Not Publish. — TEX. R. APP. P. 47.3(b). 















THE STATE OF TEXAS 
VS. 

DENNIS LEE PETERSON 
2730 NELWOOD DRIVE 
HOUSTON, TX 77038 


DOB: WM 10/29/47 * 

DATE PREPARED; 10/7/99 


D.A. LOG NUMBER:547843 
CJIS TRACKING NO.: 

BY: EEG/SC DA NO: 05167700- 
BALDASSANO 
AGENCYHPD 
O/RNO: 28122399 
ARREST DATE: DIRECT 


NCIC CODE: 1115 22 RELATED CASES: 

FELONY CHARGE: SEXUAL ASSAULT 
CAUSE NO: 08 26167 

HARRIS COUNTY DISTRICT COURT NO: 351st 

FIRST SETTING DATE: 




BAIL: 

PRIOR CAUSE NO: 


IN THE NAME AND BY AUTHORITY OF THE STATE OF TEXAS: 

The duly organized Grand Jury of Harris County, Texas, presents in the District Court of Harris County, Texas, that in Harris County, Texas, 
DENNIS LEE PETERSON, hereafter styled the Defendant, heretofore on or about MARCH 3, 1997, did then and there unlawfully, 
intentionally and knowingly cause the sexual organ of John Harmon, hereinafter called the Complainant, to contact and penetrate the mouth of 
the Defendant, without the consent of the Complainant, namely the Complainant had not consented and ^e Defendant knew that the Complaint 
was unconscious and physically unable to resist. 

It is further presented that in Harris County, Texas, DENNIS LEE PETERSON, hereinafter styled the Defendant, heretofore on or about 
MARCH 3, 1997, did and there unlawfully, intentionally and knowingly cause the sexual organ of John Harmon, hereinafter called the 
Complainant, to contact and penetrate the mouth of the Defendant without the consent of the Complainant, namely, the Complainant had not 
consented and the Defendant knew the Complainant was unaware that the sexual assault was occurring. 

It is further presented that in Harris County, Texas, DENNIS LEE PETERSON, hereinafter styled the Defendant, heretofore on or about 
MARCH 3, 1997, did and there unlawfully, intentionally and knowingly cause the sexual organ of John Hannon, hereinafter called the 
Complainant, to contact and penetrate the mouth of the Defendant without the consent of the Complainant, namely, the Defendant was a 
clergyman who caused the Complainant to submit and participate by exploiting the complainant’s emotional dependency on the Defendant in the 
Defendant’s professional charter as spiritual adviser. 


AGAINST THE PEACE AND DIGNITY OF THE STATE. 


FOREMAN OF THE GRAND JURY 


INDICTMENT (STATE'S COPY) 





To Hon.- 




Judge of said court: 


The Grand Jury having investigated the case against. 



and have failed to find a bill of indictment against him, and now ask your honor to have him discharged from 
custody. 3Si 



^iJOCGM 



